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IN THE UTAH COURT OF APPEALS

SALT LAKE CITY,

:

Plaintiff,

:

vs.

:

KYLE JASON YAGER,

:

Case No. 20010956-CA

Defendant.

:

Priority No.

INTRODUCTION
Arguments not addressed in this reply brief were adequately analyzed in
Appellant's opening brief or do not merit reply.
ARGUMENT
I.

MR. YAGERS ISSUE ON APPEAL IS ADEQUATELY
PRESERVED

The city erroneously asserts that Mr. Yager's claim on appeal was not properly
preserved below. See City's Brief ("S.B.") at Point LA. Appellant preserved the
argument in the trial court and correctly provided the citation to the transcript of the
bench trial in the Brief of the Appellant ("A.B."), citing to pages one and three of the
transcript, A.B. 3, as required under Rule 24(a)(5) of the Utah Rules of Appellate
Procedure (2002).
Rule 103(a) of the Utah Rules of Evidence (2002) requires a moving party to state
all claims of error on the record in the trial court by a "timely objection or motion...,

stating the specific grounds of objection, if the specific ground was not apparent from the
context." See also. State v. Eldredge. 773 P.2d 29, 34-35, cert, denied. 493 U.S. 814, 110
S.Ct. 62, 107 L.Ed.2d 29 (1989); State v. Emmett. 839 P.2d 781, 785 (Utah 1992). "One
of the primary reasons for imposing waiver rules like rule 103(a) is to assure that the trial
court has the first opportunity to address a claim that it erred." State v. Johnson. 821 P.2d
1150, 1161 (Utah 1991).
Under Rule 103(a), Mr. Yager preserved his issue on appeal. When Mr. Yager's
case was called, defense counsel immediately informed the court that she had not
received discovery until that morning. Transcript of the Bench Trial ("Tr.") 1. She was
not prepared to proceed and by such statement requested a continuance. Id. What
followed was a discussion between the trial court, defense counsel and the city prosecutor
regarding the need to continue the case. See Tr. 1-3 attached as Addendum A. In the
course of this discussion, defense counsel stated the basis of her motion to continue,
specifically that she had just received discovery on the Thursday before Monday's trial,
that there was a possible motion to suppress that should be addressed and that there was
an essential witness that needed to be subpoenaed on defendant's behalf. See Tr. 1-3.
The trial court heard the basis for the motion before the trial began. While defense
counsel did not specifically state that she was requesting a continuance, it is clear from
the record, the response of both the prosecutor and the trial court, that it was understood
that this was the motion she was making.
2

The court's ruling was contained in the statement that "I haven't heard anything
that suggests we can't have a trial today." Tr. 3. While not strictly formal, the ruling, in
the context of the discussion that had just proceeded it was clear. All parties understood
that the motion to continue was denied. At this point argument for the continuance
necessarily stopped. The city prosecutor called its first witness, Officer Wahlin, and the
trial commenced. Id.
Therefore, the city's assertion that Mr. Yager did not preserve the argument on
appeal is groundless.
II

MR. YAGER DID NOT INVITE ERROR IN MAKING THE
MOTION TO CONTINUE AT THE TIME OF HIS TRIAL

Mr. Yager did not invite the trial to court to commit the error of proceeding with
the bench trial despite defense counsel's motion to continue and the reasons she gave for
that continuance. Rather, Mr. Yager made every effort at the time of trial to continue the
matter until he could be fully prepared to make the best defense for himself.
The invited error doctrine's two aims, to allow the trial court to have the first
opportunity to address a claim of error and to prevent the parties from intentionally
misleading the court so as to preserve a hidden ground for reversal on appeal, were fully
satisfied here. See State v. Dunn. 850 P.2d 1201, 1220 (Utah 1993); State v. Bullock. 791
P.2d 155, 158-159 (Utah 1989); Johnson. 821 P.2d at 1161; Eldredge, 773 P.2d at 35-36,
Emmett. 839 P.2d at 785.
The basis of this appeal is straightforward: the trial court abused its discretion in
3

denying defendant's motion to continue. The motion to continue was made just prior to
defendant's bench trial commencing. Therefore, Mr. Yager could hardly be accused of
inviting an error when he presented the motion before the trial court, stated the reasons
why the motion should be granted and argued the matter before the trial court. Moreover,
this process ensured that there was no "hidden ground for reversal." See Dunn, 850 P.2d
at 1220. The basis of this appeal is the same matter directly addressed by the trial court at
the time of the bench trial.
When the case was called, Mr. Yager's defense counsel stated that she was not
prepared to proceed and stated as her reasons that the late receipt of discovery hampered
her efforts : o prepare a full defense for her client, that there was a possible motion to
suppress, and that an essential witness was not available to testify that day. Before the
trial proceeded, the matter was fully argued. See Tr. 1-3. The trial court, after hearing
these arguments, then ruled that it had not "heard anything that suggest that we can't have
a trial today." Tr. 3.
The city states in support of its assertion that Mr. Yager invited the error of which
he now complains that his defense attorney "(a) did not file a motion to suppress pursuant
to Rule 12 of the Utah Rules of Criminal Procedure for the court's consideration, (b) did
not request a continuance by either verbally moving the trial court at the bench trial,
before the trial or by written motion, (c) did not request discovery until August 15, 2001,
(d) did not secure the appearance of its witness, and finally (e) did not raise the issue that
4

the trial was set without counsel until this appeal." C.B. at Point II.B.
First, defense counsel did not file a motion to suppress pursuant to Rule 12, which
requires such a motion to be filed "at least five days prior to trial," because defense
counsel did not receive discovery until the Thursday before the trial on Monday. Record
on Appeal ("R.") 25-26. In such a situation, it would be impossible for the motion to
have been investigated and a motion and memorandum in support to be filed five days
before trial. See Utah R. Crim. P. 12. Rather, defense counsel could only assert, as one
of the numerous reasons for the continuance at the time of trial, that there appeared to be
a "possible motion to suppress."1
Second, defense counsel did make a verbal motion, before trial, to continue the
trial until she could fully prepare. See Point I supra.
Third, the basis of the need to continue the case was because of the late receipt of
discovery, on August 23, 2001. While the city may have provided discovery each time it
was requested, providing discovery to defendant himself when he was acting pro se
before his appointment is insufficient to allow defense counsel to prepare for defendant's
trial.
Once Mr. Yager was appointed counsel, the city could have no further direct
communications with him but rather must communicate with his appointed counsel. Rule

!

At the trial, after the testimony of the officers, it became apparent that any
possible motion to suppress would be futile. The matter was therefore not further pursued
by the defense.
5

4.2 Utah R. Prof. Conduct (2002). During the time of the appointment to the time of trial,
new inculpatory or exculpatory evidence may have been discovered or additional
investigation completed. The city maintains a continuing duty to disclose when
voluntarily responding to a discovery request. These duties are two-fold:
First, the prosecution either must produce all of the material requested or
must identify explicitly those portions of the request with respect to which
no responsive material will be provided. Second, when the prosecution
agrees to produce any of the material requested, it must continue to disclose
such material on an ongoing basis to the defense. Therefore, if the
prosecution agrees to produce certain specified material and it later comes
into possession of additional material that falls within that same
specification, it has to produce the later-acquired material.
State v. Knight 734 P.2d 913, 916-17 (Utah 1987) (footnote omitted). Additional
material discovered after his appointment of counsel may not have been available to Mr.
Yager, but should have been provided in the complete discovery give to his counsel.
Further, to rely solely on the client to convey the material facts and police
investigation is problematic. While the client's personal knowledge of the alleged crime
is essential, for defense counsel to adequately prepare to meet the city's case, she must
have the information contained in the city file, the information gathered against defendant
by the police, and any exculpatory evidence discovered by the police. Therefore, counsel
must rely on city whose obligation it is to provide all information and keep defense
counsel updated on new information. See Knight, 734 P.2d at 916-17.
The city's fourth contention, that defense counsel did not secure the appearance of
its witness, was fully addressed in Appellant's brief. See A.B. Pt. 2. Finally, the
6

allegation that defendant invited error by not raising the issue that the trial was set
without counsel until this appeal is discussed below.
Mr. Yager did not invite the error leading to this appeal. On the contrary, Mr.
Yager tried to prevent the trial court from the violation of his constitutional rights to a full
and fair trial, to subpoena witnesses on his own behalf and due process. He asked for the
simple remedy of a continuance of the trial to a time when all parties and witnesses could
be present. Being denied that remedy at the time of his trial, he now asks this court to
grant him the remedy of a new trial.

III. ALL ESSENTIAL PROCEEDINGS ARE FULLY CONTAINED IN
THE RECORD AND THE TRANSCRIPT HAS NOW BEEN
SUPPLEMENTED WITH THE PROCEEDINGS OF THE PRETRIAL HEARINGS
The city asserted in its Brief of Appellee, that the defense needed to provide a
transcript of all the proceedings to allow a meaningful review of the issues raised in its
brief and support the assertions made in the Appellant's opening brief. See C.B. at Point
3. The city stated that the transcripts from the hearing on July 16, 2001 and July 25, 2001
should have been included as part of the record on appeal. Id.
The assertions in Appellant's opening brief regarding these two prior hearings
were made based on defense counsel's own recollections, the minute entries made by the
trial court and Mr. Yager's court docket. In appellant's brief, it was asserted that Mr.
Yager's bench trial was set without the presence of counsel. The record did seem to
indicate this, and the certified transcripts made in response to the city's assertion also
7

stated that Mr. Yager was without counsel at the pre-trial conference on July 25, 2001.
See Transcript of Pretrial Conference on July 25, 2001, attached as Addendum B.
However, a personal review of both the audio and video tapes of the hearing on
July 25, 2001 does show that defense counsel was present with Mr. Yager at this hearing
and requested the bench trial on his behalf. Mr. Yager was appointed counsel on July 16,
2001. Although an appearance of counsel was not filed until August 15, 2001, counsel
was present for his hearing on July 25, 2001 and requested the bench trial on his behalf.
Based upon this clarification, the argument that the trial court violated Mr. Yager's right
to counsel as stated in A.B. Point I, fn. 12 and Point II.C. is withdrawn.
Even though Mr. Yager's trial was set with counsel, the remaining argument still
remains valid. Defendant should have been allowed a continuance for the valid reasons
stated in Appellant's opening brief. The trial court abused its discretion in refusing to
continue Mr. Yager's bench trial when defense counsel had stated that she was not
prepared to proceed because of the late receipt of discovery on the Thursday before the
trial on Monday and the inability to obtain an essential witness to testify on Mr. Yager's
behalf. This denial of the motion to continue denied Mr. Yager his constitutional right to
due process by denying him the ability to present a full and vigorous defense.

8

CONCLUSION
Based on the foregoing, Mr. Yager respectfully requests that his conviction be
reversed and the case remanded to the trial court for a new trial.
SUBMITTED this 02> day of October, 2002.

BRENDA M. VIERA
Attorney for Defendant/Appellant

CERTIFICATE OF DELIVERY
I, BRENDA M. VIERA, certify that I have caused to be delivered eight copies of
this brief to the Utah Court of Appeals, 450 South State Street, 5th Floor, P.O. Box
140230, Salt Lake City, Utah 84114-0230, and two copies to the Office of the City
Prosecutor, 349 South 200 East, #500, Salt Lake City, Utah 84111, this ^ 3
October, 2002.

Delivered this

day of October, 2002.

10

day of

ADDENDUM A

BRENDA M. VIERA #8820
SALT LAKE LEGAL DEFENDER ASSOCIATION
Attorney for Defendant
424 East 500 South, Suite 300
Salt Lake City, Utah 84111
Telephone: (801)532-5444

IN THE THIRD JUDICIAL DISTRICT COURT, IN AND FOR SALT LAKE COUNTY,
SALT LAKE DEPARTMENT

SALT LAKE CITY,

BENCH TRIAL TRANSCRIPT

Plaintiff,

KYLE JASON YAGER,

Case No. 01190753 IMC
JUDGE ANTHONY B. QUINN

Defendant.

Appearances for the Defense:

BRENDA M. VIERA
Attorney for Defendant
Salt Lake Legal Defender Assoc.
424 East 500 South, Suite 300
Salt Lake City, Utah 84111

Appearances for the Prosecution:

RICHARD DAINES
Attorney for Plaintiff
Salt Lake City Prosecutor
451 South Second East #500
Salt Lake City, Utah 84111

Salt Lake City vs. Kvle Yager
Case No. 011907531
Judge Anthony B. Quinn
ATD: Brenda Viera
ATP: Richard Daines
Date: Bench Trial, August 27, 2001

1

ATD:

2

As a matter of Yager. Your Honor, I did not see the discovery on that case
until actually (inaudible) this morning.

3

JUDGE

Give me the name again.

4

ATD:

Yager. Kyle Yager.

5

JUDGE

Yager. Okay.

6

ATP:

Your Honor, (inaudible) I am really getting tired of LDA on this. We actually

7

prepared discovery, we had it ready for them. We've actually sent over

8

discovery on August 23rd and in addition to that, counsel....

9

ATD:

(Inaudible) your Honor.

10

ATP:

That should have been sufficient time to prepare for a Bench Trial today your

11
12

Honor.
JUDGE

13

I don't understand why you just don't bring the discovery to the Pre Trial
Conference's on every case.

14

ATP:

They have the discovery. They have the discovery on this case.

15

JUDGE

Why is the discovery, why is the discovery.

16

ATP:

(Inaudible-both parties speaking at the same time).

17

JUDGE

Let me ask the questions that I need the answers to. What is the problem in

18

going forward.

1

1

ATD:

(Inaudible) valid notions (inaudible) here.

2

JUDGE:

What is it?

3

ATD:

Your Honor mat, die officers apparently observed diis from (inaudible) in rush
hour traffic on a (inaudible) afternoon.

4
5

JUDGE:

I'm sorry, I didn't understand that.

6

ATD:

The officers observed this action at 5:00 in the afternoon in rush hour traffic on
700 East (inaudible) lanes of traffic.

7
8

ATP:

May I make a (inaudible) what the evidence would show your Honor?

9

Judge:

Umm. Go ahead.

0

ATP:

The officers were parked outside. The defendant was smoking with a marijuana

1

pipe on his porch. The officers observed the smoking. They made contact

2

with the defendant. When diey got closer, they smelled me odor of marijuana,

3

mey at that point in time took him into custody for possession of marijuana and

4

for possession of drug paraphernalia.

5

ATD:

Your Honor. Having spoken to the officer, he informed me that he did not

6

actually get, realize it was a marijuana pipe or actually identify that it was a

7

marijuana pipe until it was actually confiscated from the person involved.

8

Judge:

9
0
1

I guess we just need to hear the evidence to determine that. So your claim is
mat he, the officers had no basis to even make contact with Mr. Yager?

ATD:

Your Honor, the officers approached and entered the yard of Mr. Yager's home
or actually private residence. And we also have another witness involved in

2

1

this matter, the co-defendant who plans on to testify and has agreed to testify for

2

Mr. Yager.

3

Judge:

Well, that's fine. Let's go ahead and have the trial.

4

ATD:

Your Honor, (inaudible) defendant is not here to (inaudible) she could not make

5

the arrangements to come today.

6

Judge:

Well, why not? Was he subpoenaed?

7

ATD:

Your Honor, I did not meet with Mr. Yager until Friday.

8

Judge:

Well, we are going forward with the trial, let's go with the first witness.

9

ATD:

Your Honor, I don't believe that (inaudible) prepared to proceed in this trial,

10

having just discussed this and not having my witnesses available who would

11

testify to some pertinent facts in this matter regarding Mr. Yager's actions of

12

that day.

13

Well, we're going to go forward with the trial. I always encourage you to do

Judge:

14

more preparation sooner rather than later. I haven't heard anything that

15

suggests that we can't have a trial today.

16

ATP:

17

SWEA
SWEARING IN OF THE CITY WITNESS

The City calls Officer Wahlin to the stand.

18
19

DIRECT EXAMINATION OF CITY WITNESS-OFFICER DON WAHLIN

20
21

Judge:

Please state your name?

22

Officer:

Officer Don Wahlin.
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BE IT REMEMBERED that on the 25th day of July, 2001,
this cause came on for hearing before the HONORABLE ANTHONY B.
QUINN, District Court, without a jury in the Salt Lake County
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IN THE THIRD J U D I C I A L DISTRICT COURT FOR
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1
2

SALT LAKE DEPARTMENT
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SALT LAKE CITY,

5
6

-vs-

7

Defendant.

4
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)
) Case No.

KYLE JASON YAGER,

1 9

STATE OF UTAH

011907531MC

6

) PRETRIAL CONFERENCE
) 7-25-01
)

9

111

BE IT REMEMBERED t h a t on the 2 5 t h day of J u l y ,

112

t h i s c a u s e came on f o r h e a r i n g b e f o r e

13

2001,

t h e HONORABLE ANTHONY B.

QUINN, D i s t r i c t Court, w i t h o u t a j u r y i n t h e S a l t Lake County

114

Courthouse,

S a l t Lake C i t y ,

Utah.

17

For t h e S t a t e :

For t h e D e f e n d a n t :
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13

20
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20

23

21
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24

23

25

24

From v i d e o by:

BILLIE WAY, CCT

25

Page 2
1
2

PROCEEDINGS.
MS. WILLIAMSON: Your Hon or, we'd call the matter of Kyle

3 Yager.
4

(Inaudible).

5

MS. WILLIAMSON: i don't know, no.

6

And, Your Honor, Mr. Yager also requests a bench trial to

7 handle this matter.
8

THE COURT: AUgUSt 27th at 1:30

9

MS. PAIGE: (inaudible).

10

(Hearing adjourned.)
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18
19
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22
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I, BILLE WAY. CCT. do herelay certify that I am a

audiotape to the best of my ability;
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122
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9
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Pro Se

85.
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16
17

PAIGE WILLIAMSON
Deputy D i s t r i c t A t t o r n e y
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Il9

County of SALT LAKE

That I reduced the proceedings aforesaid to print from

I further certify that I have no interest in the event of
this action.
wrrNESs MY HAND this the 12th day of August, 2002.
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